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Deducting Wages—Is it Lawful?
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Linda Ryder

The Employment Court recently considered this question in G L
Freeman Holdings Limited v Livingstone [2015] NZEmpC 120. The
Employee (Ms Livingstone) resigned from her employment on
two weeks’ notice. Her Employer (G L Freeman Holdings) withheld her final pay which was otherwise due to her as wages and
holiday pay.
The contractual notice period provided was six weeks. A clause
in the parties’ employment agreement stated that if the employee failed to give the required notice then equivalent wages shall
be forfeited and deducted from any final pay including holiday pay.
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The issue before the Court was whether this clause in the employment agreement was
enforceable in law or in fact if it was in the nature of a penalty to compel performance
rather than a genuine assessment of liquidated damages.
The Court found that such a clause was in the nature of a penalty and is not enforceable
at law. We are currently in the process of redrafting our current individual employment
agreements as a result of this decision.
Please contact us before you seek to rely on any clause in your employment agreements
that allow you to deduct or withhold your employee’s wages. This may not be lawful and
you could be liable to a penalty imposed by the Employment Relations Authority.

Email: carolyn@emplawyers.co.nz

Introducing Reyma Hilaga

Office Administrator
Melissa Cowan

Email: melissa@emplawyers.co.nz

Case Manager
Reyma Hilaga

Email: reyma@emplawyers.co.nz

Reyma joined Goldstein Ryder as our new Case Manager in October
2015. Reyma graduated from the University of Canterbury in April
2015 with a Bachelor of Laws. She was admitted to the bar in July 2015.
Reyma is responsible for the day to day running of the office and provides expert case management support to Jeff, Linda and Carolyn. Reyma is always happy to help with any client inquiries and we are delighted
to welcome her to our team.

Legislation Update


The Health and Safety at Work Act 2015 comes into force on 6 April 2016. Are
you compliant with your obligations? WorkSafe New Zealand has a range of resources to assist: http://www.business.govt.nz/worksafe/tools-resources



The Employment Standards Legislation Bill proposes to amend New Zealand employment law to add strength to minimum employment rights and standards. The
bill is currently before Parliament and will go through the select committee process
including public submissions before it is passed into law. Stay tuned.
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Full and Final Settlement—What Does This Mean?
The Courts have indeed been busy. In JP Morgan Chase Bank NZ v Lewis [2015] NZCA 255 the Court of Appeal contemplated what “full and final settlement” truly meant in the context of an agreement that included
these words.
The argument was brought by Mr Lewis who claimed that the settlement agreement was breached by the
Bank. It also raised important questions about whether or not a record of settlement that records an end to
employment can exist alongside an employment agreement. In other words, if an employment agreement has
a Confidentiality clause, but there is no reference to it in the record of settlement, is this contractual obligation extinguished?
The Court found that a record of settlement had the effect of discharging the previous employment agreement. This means that you cannot have a record of settlement setting out the termination of an employment
relationship and also expect that an employment agreement specific to an ongoing employment relationship
remains in play. In other words, any ongoing clauses the parties wish to rely on will need to be included in
the record of settlement. This becomes the ‘agreement’ between the parties.
This is important for those Companies entering into records of settlement with employees. Be aware of
what clauses you wish to continue relying on such as restraints of trade and confidentiality. These will need
to be explicitly referenced in the terms of settlement.

N

EWSFLASH
Goldstein Ryder is pleased to confirm that we have been
nominated again in the category of Boutique Employment Law firm
for this year’s New Zealand Law Awards. These awards are due
to be held on 19 November 2015. Fingers crossed!

You can now pay your Goldstein Ryder invoice by credit
card over the phone
We can now accept payment of your Goldstein Ryder invoice by credit card payment
over the phone. You can also continue to pay your invoice in the usual way through
online banking and by cheque.

We are happy to provide you with advice on any of the issues contained in this newsletter.
Please feel free to contact our Directors, Jeff and Linda to discuss.
Disclaimer: This newsletter is necessarily brief and general in nature. You should seek professional advice before taking
any further action in relation to the matters dealt with in this newsletter.
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